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THC COMPTROLLER OENERAL 
DECISION O F  T H E  U N I T E D  STATES 

W A S H l N Q T O N .  D . C .  a 0 5 4 8  

FILE: B-209830 DATE: March'30, 1983 

MATTER OF: Hooper Goode, Inc. 

DIGEST: 

1. 

2. 

3 .  

4 .  

A protest contending awardee does not have the 
capability, experience or staff to perform a 
contract raises an issue of the awardee's 
responsibility which GAO will not review with- 
out a showing of fraud on part of the procuring 
agency or that the solicitation contains defini- 
tive responsibility criteria which allegedly 
have been misapplied. 

A protest contending that the awardee is not 
qualified to do business in the state where per- 
formance will take place, raises an issue that 
is matter to be resolved between the state and 
the contractor. 

A protest contending that personnel who formerly 
worked for protester now working for the awardee 
may improperly use protester's proprietary mate- 
rials in the performance of the contract relates to 
a dispute between private parties which GAO will 
not consider under its protest function. 

A protest contending awardee will be unable to pro- 
vide required services at the price offered pro- 
vides no basis for protest since acceptance of a 
very low offer for a firm-fixed-price contract 
is not illegal where contracting officer made an 
affirmative determination of awardee's responsi- 
bility and the proposal is otherwise acceptable 
under the announced evaluation criteria. 
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Hooper Goode, I n c .  p r o t e s t s  t h e  Uni ted  S t a t e s  Marine 
Corps' c o n t r a c t  award to  O r g a n i z a t i o n  Sys tems,  Inc .  (OSI)  
under  r e q u e s t  fo r  p r o p o s a l s  (RFP) N o .  M00027-82-R-0020. 
The RFP r e q u e s t e d  p r o p o s a l s  to  p r o v i d e  i n s t ruc to r s  and 
t r a i n i n g  mater ia ls  to t r a i n  Marine Corps recruiters. 
Hooper Goode, t h e  incumbent c o n t r a c t o r ,  c o n t e n d s  t h a t  OS1 
was o n l y  r e c e n t l y  i n c o r p o r a t e d  and t h a t  OS1 a t  t h e  time 
of award was a suspended c o r p o r a t i o n  and p r o h i b i t e d  from 
do ing  b u s i n e s s  i n  C a l i f o r n i a ;  t h a t  O S 1  l a c k s  t h e  c o r p o r a t e  
f a c i l i t i e s ,  e x p e r i e n c e  and s t a f f  t o  per form t h e  c o n t r a c t ;  
t h a t  w h i l e  O S I ' s  program d e s i g n  and t r a i n i n g  materials 
are e x c e l l e n t ,  t h e y  were s u b s t a n t i a l l y  c o p i e d  from pro- 
p r i e t a r y  materials o f  Hooper Goode; and t h a t  OSI ' s  price 
is too l o w .  The protest  is d i s m i s s e d .  

Hooper Goode c o n t e n d s  t h a t  OS1 h a s  been i n c o r p o r a t e d  
for less t h a n  3 y e a r s  and l a c k s  t h e  n e c e s s a r y  c o r p o r a t e  
f a c i l i t i e s ,  e x p e r i e n c e  and s u p p o r t  s t a f f .  Hooper Goode 
acknowledges t h a t  4 o f  OSI's 5 i n s t r u c t o r s  are t h e  same 
i n s t r u c t o r s  used by Hooper Goode under i t s  p r e v i o u s  con- 
t r ac t  f o r  t h e s e  s e r v i c e s ,  b u t  Hooper Goode c o n t e n d s  t h a t  
OS1 d o e s  n o t  have s e p a r a t e  and d i s t i n c t  corporate e x p e r i e n c e  
to  per form t h e  c o n t r a c t .  I n  t h i s  r e g a r d ,  t h e  s o l i c i t a t i o n  
r e q u i r e d  a d e s c r i p t i o n  o f  t h e  o f f e r o r ' s  c o r p o r a t e  e x p e r i e n c e  
i n  t h e  f i e l d  o f  e d u c a t i o n  and conduc t ing  similar t r a i n i n g  
programs a l o n g  w i t h  t h e  resumes o f  t h e  proposed  i n s t r u c t o r s  
i n d i c a t i n g  academic background and t e a c h i n g  e x p e r i e n c e ;  it 
d i d  n o t  require t h a t  t h e  e x p e r i e n c e  be s e p a r a t e  and a p a r t  
from t h a t  o f  i ts  i n s t r u c t o r s .  - See Energy and Resource 
C o n s u l t a n t s ,  I n c . ,  B-205636, September 22, 1982, 82-2 CPD 
258. The Mar ine  Corps found OSI's d e s c r i p t i o n  o f  i t s  -7 - 
c o r p o r a t e  e x p e r i e n c e  and t h e  r e s u m e s  o f  i ts  proposed 
i n s t r u c t o r s  to  be a c c e p t a b l e  and a pre-award s u r v e y  team, 
a f t e r  r ev iewing  O S I ' s  t e c h n i c a l  c a p a b i l i t y ,  l a b o r  resource, 
per formance  r e c o r d  and a b i l i t y  t o  meet t h e  d e l i v e r y  sched- 
u l e ,  recommended award t o  O S I .  

T h i s  protest ,  t h e r e f o r e ,  is e s s e n t i a l l y  a c h a l l e n g e  to 
t h e  c a p a c i t y  and c a p a b i l i t y  o f  OS1 to  per form t h e  c o n t r a c t  
r e q u i r e m e n t s  and is a c h a l l e n g e  t o  OSI's r e s p o n s i b i l i t y .  
The c o n t r a c t i n g  o f f i c e r ' s  s i g n a t u r e  o n  t h e  contract  w i t h  
OS1 c o n s t i t u t e d  h i s  a f f i r m a t i v e  d e t e r m i n a t i o n  of OSI's 
r e s p o n s i b i l i t y .  Defense A c q u i s i t i o n  R e g u l a t i o n  (DAR) 5 
1-904.1 (1976 e d . ) .  O u r  O f f i c e  does  n o t  r ev iew a f f i r m a t i v e  
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determinations of responsibility unless either fraud 'is 
shown on the part of the procuring officials or, the 
solicitation contains definitive responsibility criteria 
which allegedly have been misapplied. Gillette Industries, 
7 Inc., B-205476.2, January 5, 1982, 82-1 CPD 13. There is 
no showing of fraud on the part of the procuring officials 
and the solicitation contains no definitive responsibility 
cr i ter ia. 

OS1 also denies that it is not qualified to transact 
business in the state of California. It claims that it 
was suspended by the state in error and that the error has 
since been corrected. In any event, we will not consider 
this issue because it raises a question as to OSI's legal 
capacity to perform under state law and is therefore a 
matter to be resolved between the state and the contractor. 
Edmonds Mechanical Contractor, Inc., B-206194, February 4 ,  
1982, 82-1 CPD 96;  John Baker Janitorial, Inc., B-206292, 
February 22, 1982, 82-1 CPD 157. 

We also will not review the allegation that personnel 
who formerly worked for Hooper Goode may improperly use 
the protester's proprietary materials in the performance 
of the contract1 because this is essentially a dispute 
between private parties which cannot be adjudicated by 
this Office. - See William Brill Associates, Inc., B-190967, 
August 7,  1978, 78-2 CPD 95. 

HWper Goode also contends that because OSI's price is 
30 percent under its price, OSI's price should be "reeval- 
uated" for price realism and that all of its facilities and 
costs should be audited. We note, however, that the solici- 
tation specifically states that the prices proposed will 
be evaluated for price realism to determine the offeroras 
ability to project reasonable prices and to show the 
offeror's understanding of the nature and scope of work. 

-- 
1 OS1 also denies this allegation. It states that the 
materials are in the public domain and that Hooper 
Goode itself copied the material from another source. 
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I n  our view, Hooper Goode's p r o t e s t  p r o v i d e s  no b a s i s . o n  
which to  conc lude  t h a t  t h e  p r i c e  e v a l u a t i o n  was unrea- 
sonab le .  A s  t h e  p r o t e s t e r  n o t e s ,  much o f  t h e  price 
d i f f e r e n t i a l  can  be a t t r i b u t e d  to  OSI's lower overhead.  
W e  have a lso been a d v i s e d  t h a t  OSI's d a i l y  ra te  f o r  its 
i n s t r u c t o r s  was somewhat lower; and a s  noted  above ,  t h a t  a 
pre-award s u r v e y  r e p o r t  recommended award to  OS1 a f t e r  

a r ev iewing  its a b i l i t y  to  perform.  

Whether OS1 w i l l  be a b l e  to p r o v i d e  t h e  r e q u i r e d  se rv -  
ices a t  t h e  p r i c e  i t  o f f e r e d  is also a matter o f  r e s p o n s i -  
b i l i t y .  T h i s  is  a f i r m - f i x e d - p r i c e  contract  and a c c e p t a n c e  
of a n  o f f e r  which is v e r y  l o w  on a compara t ive  b a s i s  d o e s  
n o t  p r o v i d e  a b a s i s  on w h i c h  a n  award may be c h a l l e n g e d  
where, a s  h e r e ,  t h e  c o n t r a c t i n g  o f f i c e r  h a s  made a n  
a f f i r m a t i v e  d e t e r m i n a t i o n  o f  t h e  a w a r d e e ' s  r e s p o n s i b i l i t y ,  
see Bob McDorman C h e v r o l e t ,  Inc .  and J a c k  Roach Cadi l lac ,  
B-200846, --- e t  a l . ,  March 1 3 ,  1981, 81-1 CPD i 9 4 ,  and t h e  
proposal h a s  been found t o  be a c c e p t a b l e  under  t h e  
announced e v a l u a t i o n  c r i t e r i a .  Compare U n i v e r s i t y  Research  
C o r p o r a t i o n ,  B-196246, J a n u a r y  28, 1981, 81-1 CPD 50 ( a  
case d e a l i n g  w i t h  t h e  d e g r e e  o f  a cost  realism a n a l y s i s  
n e c e s s a r y  i n  t h e  award o f  a cos t - re imbursement  c o n t r a c t ) .  

-- 

- 
The protest  is d i s m i s s e d .  

Ac t ing  General Counsel  
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